In this article, the Islamic concept of sariqa (theft), a crime against property, will be examined. To give the reader a legal background, a summary of the legal doctrines will be given. The question of whether the "hadd" punishments were enforced will be closely examined in the light of judicial records. 
INTRODUCTION
It is to be noted at the outset that modern Turkish criminal law, since the establiskment of the Republic of Turkish in 1923, is secular, based on Western law.
1 With the establishment of modern Turkey under the leadership of Mustafa Kemal Atatürk, the shari"a courts under study were abolished. The law issued on 4 Ramadan 1342/1924 called Mehakim-i Şer"iyyenin İlgasına ve Mehakim Teşkilatına Dair Ahkamı Muaddil Kanun (Law Abolishing the Shari"a Courts and Changing the Provisions of the Law Regarding the Organization of the Courts), 2 brought the shari"a courts to an end. The corporal punishment which is the subject of this study is no longer a part of the Turkish criminal justice system. In addition, the Turkish parliament abolished the death penalty on 3 October 2001. 3 The main aim of this work is to compare the legal content of the judicial registers with Islamic/Hanafi legal doctrines and to find out how well they correspond. Since this is primarily a study of the sicils (judicial records), it is worth looking at the way in which a case in a qadi court progressed. Although we know almost nothing about what might have happened before and after the session of a particular case, we know the procedure a case followed.
Once a case is brought to the attention of the qadi, he demands that the defendant be presented to the court. The defendant either he voluntary comes to the court himself or he is brought by the police. Once he is present in the court, the plaintiff proceeds with his case, putting forward his allegation. If the defendant admits to the accusation, the case ends in the plaintiff"s favor. If he denies the allegation, the plaintiff is requested to produce his evidence, which in most criminal cases, is the testimony of two just male witnesses. After the inquiry of their legal credibility, the case comes to an end. If the plaintiff is not able to produce evidence, he offers oath to the defendant. If the defendant takes the oath, the case ends in his favor, if he does not, the case is given to the comprising "zina" (unlawful intercourse), "qadhf" (false accusation of zina), "shurb al-khamr" (wine drinking), "sariqa" (theft), and "qat" al-tariq" (highway robbery). Shams al-Din al-Sarakhsi, AL-MABSUT, vol. 9, 36 (Dar al-Ma"rifa, 1986 ); Burhan al-Din al-Marghinani, AL-HIDAYA, vol. 4, 167 (Matba"a Mustafa al-Halabi, 1971 ). AL-MUGHNI, vol 10, 270-02 (Dar al-Fikr, 1992 ISTILAHATI FIKHĠYYE KAMUSU, vol. 3, 261-2 (Bilmen Basımevi, 1969) . 9 For a discussion of this term, see Colin Imber, EBU"S-SUUD: THE ISLAMIC LEGAL TRADITION 213-
(Edinburgh University Press, 1997).
10 al-Halabi, supra note 5, at 199.
The thief, whether Muslim or dhimmi, free or slave, must be a mukallaf, i.e., legally capable, adult, and sound of mind.
11 Hirz signifies keeping a valuable item in a secure place or in the custody of a guardian. The question of how the provision of hirz is satisfied is dealt with by ethical reasoning by Sunni jurists.
12 For instance, in the view of Hanafis, drilling a hole in the wall of a house in order to take out a valuable item by hand does not breach the hirz, so it is not an offence of sariqa.
13 Whereas according to Shafis and Hanbalis, this breaks the hirz and so is then an offence of sariqa.
14 According to Hanafis, the stipulation of milk and shubhat al-milk excludes the following from the definition:
1. Things whose ownership is considered to be legal (mubah) in a Muslim land, such as wood, fish, and birds, unless they are owned by a particular person. Here hadd is required according to Malik (d. 179/785) Robbery (nahb), snatching things unawares (ikhtilas), and embezzlement (khiyana) are also excluded; 17 the first two by the stipulation of stealth, the last by the condition of hirz.
18
If several people collectively perform an act of sariqa, the hadd is put into effect only if the value of the object, when divided by the number of 11 Id.; supra note 8, at vol. 4, 174; Ibn Qudama, supra note 8, at vol. 10, Ibn Rushd, supra note 8, at vol. 2, supra note 8, at vol. 4, Ibn Qudama, supra note 8, at vol. 10, Ibn Rushd, supra note 8, at vol. 2, Muhammad b. Mahmud al-Babarti, SHARH AL-"INAYA, vol. 5, 362 (Matba"a Mustafa al-Halabi, 1970 perpetrators, equals at least ten dirhams, according to Hanafis and Shafis. Malik and Hanbal hold the opposite view; in their opinion, they may receive the hadd even if the value of the object does not reach nisab for each person.
19
The terminology used in the description of sariqa plays a significant role in the cases. For instance, if the witnesses use an expression such as "X has taken away the property of Y," avoiding the word "stolen," no hadd is applicable, but the property itself or its value is to be returned to its original owner. 20 Similarly, no crime of sariqa is committed if the thief returns the object to the owner before the case is taken to the court, 21 or if, after the verdict, the owner donates or sells the stolen object to the thief. 22 Additionally, if the thief claims that the object belongs to him, the hadd immediately lapses, even if he does not produce any evidence.
23 Most importantly, a hadd crime may not be prosecuted unless the victim him/herself brings the case to the court and demands a sariqa trial. Hanbal; or by the testimony of two male eye-witnesses. 25 To mitigate the punishment, it is recommended to suggest that the thief retract his confession.
26
The punishment for sariqa is amputation of the right hand at the wrist, and, in the case of a second theft, the left foot at the ankle. 27 In the case of further thefts, or if the second hand or foot is not fully usable, the thief is imprisoned until he repents. 28 According to Malik and Shafi, at the third offense, he loses his left hand, in the fourth case, his right foot; after in the further thefts, he receives ta"zir (discretionary) punishment.
29
According to Hanafis, the hadd punishment excludes pecuniary liability, unless the stolen object is still in existence, in which case it must be returned to the owner. 30 According to Malik, Shafi and Ahmad, the hadd does not exclude pecuniary liability in any circumstances. They agree with Hanafis when the stolen object is still in existence; however, if the object is damaged, they differ. According to Malik, if the thief is a rich person, he is required to pay its value. If he is a poor person, no compensation is required. In the view of Shafi and Ahmad, the thief is required to pay its value regardless of his economic status. Answer: Yes, he is.
36
These fatwas are in line with the legal theories and suggest that these were issued upon the request of real people. In other words, these represent the problems of real life.
The Court Cases I would like to begin with a case in which a penalty of sariqa (amputation of hand) was issued. 37 The second records the chopping of the hand of the "On the twentieth day of the month of this document, on Friday night, after the nightfall prayer, the aforesaid Mehmed, from the side of tomb near the aforesaid mosque, entered the market and by making a hole in the ceiling entered my shop which is located in the aforesaid market, and stole twenty dice beads and twenty one 500 pieces of beads and a thousand crystal seeds and seven hundred carnelian seeds and a hundred twenty Salmani (a kind of) stone and ten ambers and one silver butt of dagger and one bezoarstone worth of 70 guruş, [which are] presented to the court. [These] are my own property. I found them on his hands. I demand that the foresaid Mehmed should be interrogated and that the aforesaid goods which still exist should be taken for me and that his right hand should be cut off."
When asked, the aforesaid Mehmed in his reply voluntarily admitted and confessed [stating]:
The case is as written above. On the twentieth day of the month of this document, at Friday night, after the nightfall prayer, from the side of tomb near the aforesaid mosque, I entered the market and made a hole in the ceiling of the aforesaid plaintiff"s shop which is located in the aforesaid market, and I stole the aforesaid goods which are the property of the aforesaid plaintiff." Accordingly, the aforesaid Mehmed was warned to hand the aforesaid goods which are in his hands to the aforesaid plaintiff. The nisab (value) has been determined. Accordingly, the amputation of the right hand of the aforesaid Mehmed is the requirement of the shari"a.
What happened was written on 25 Dhilhijja 1087 (28 February 1677).
Shuhud al-Hal:
40 Hasan efendi the peers of the scribes, the first scribe; Yusuf efendi the peers of the scribes, the second scribe; Murad ağa, currently Çavuş başı (the head of the sergeants); Kasım ağa, Vice Muhzır;
41 Al-Hac Kemaleddin ağa; Recep ağa, head of the Muhzırs, and others.
In this case, we see a man called Mehmed b. Rasul filing a complaint against his counterpart named Mehmed b. Abdullah, accusing him of stealing his valuable goods from his shop. The defendant admitted to the crime of theft. Since the goods were in his hands and were presented to the court, in accordance with the law, the judge ordered the defendant to hand them back to their owner. Afterwards, several people (experts), informed the court that the value of the stolen goods equals 70 guruş. As we understand from the following statement "the nisab has been determined," 70 guruş equalled ten dirham which is the minimum amount to trigger sariqa punishment. Once the requirements of the law -nisab (10 dirham/70 guruş), hirz (a secure place/drilling the ceiling of 39 This is a title given to the descendants of the Prophet Muhammed. the shop) 42 and a demand of sariqa penalty by the plaintiff -are satisfied, the qadi passed his judgment condemning the culprit to amputation of the right hand. Although the qadi condemned the criminal to corporal punishment, we do not know whether it was executed by the authorities. The case which will be examined below suggests that the punishments were enforced.
The criminal was caught with the stolen objects which made it almost impossible for him to deny the case. The statement "voluntarily" might have been inserted into the record to conform to the law as force invalidates confession.
43
The presence of a Çavuş başı Murad ağa in the court indicates that the crime was investigated by an executive authority, and that he brought the stolen objects to the court as circumstantial evidence. Once he completed his investigation, he handed the culprit over to the Muhzirs Recep ağa and Kasım ağa and they brought him to the court. These probably were the people who submitted the convicted to the executioner of the punishment.
The defendant perhaps was a convert since the patronymic "son of Abdullah" was commonly borne by converts and slave-borns. 44 His place of residence, "tabhane," indicates that he was a laborer and was staying at the place of his work. He might have been a poor person in need of money. The reasons behind the theft and his economic circumstances were not raised in the court and this was not business of the court. However, his method of theft suggests that he was a professional thief and reconnoitered the place contemplated for the commission of the crime. This means theft was an aforethought and planned one. "One and half years prior to the date of this document, the aforesaid Abdi was a Subaşı (police) 46 in the aforesaid village. He brought a lawsuit against me face-to-face for some quantity of thread which I had bought and [which] was in the hands of dhimmi named Sanor, [resident] in the aforesaid village, stating that it (thread) was his own property and that it got lost. He proved his claim. He received it (the thread) as restitution of property from him [Sanor] , [illegible] . The aforesaid Abdi seized me and chopped my right hand at the wrist with his own butcher knife. I demand that he should be interrogated and that its requirement should be enforced."
When asked, the aforesaid Abdi in his reply stated: "Since it was established that on the aforesaid date, the aforesaid plaintiff stole the aforementioned thread from a secure place, and that its value reached the nisab, the qadi of the aforesaid town, Yahya efendi issued a judgment condemning him to amputation of the hand. After being called to witness, they stated: "In fact, on the aforesaid date, the aforesaid Abdi himself cut off the right hand at the wrist of the aforesaid plaintiff with his own butcher knife in our presence. We are witnesses in this case and bear witness." They bore witness.
Mustafa efendi b. Abdulaziz was sent by the noble for the tazkiya and ta"dil (legal integrity) of the two witnesses. When he asked about the aforesaid two witnesses from the residents of the aforesaid village, the persons named Mustafa efendi b. Ġsmail preacher, and Mustafa efendi b. Hüseyin preacher, and Seyyid The testimony of the foresaid two witnesses has been accepted. Afterwards, when evidence was demanded from the aforesaid Abdi that it was established in the aforesaid town that the aforesaid Ahmed was a thief and that the qadi of the aforesaid town Yahya efendi passed a judgement condemning him to amputation [of hand], he asked for a delay for his evidence.
He was granted a shar"i 47 (legal) delay by the court.
What happened was written upon request. This case records an important allegation that a man"s hand was chopped illegally. A certain Ahmed, perhaps, a convert, accused a Subaşı named Abdi of cutting off his right hand at the wrist without legal authorization. The defendant denied that he himself had amputated his hand but admitted that his hand was cut off upon the authorization of a qadi named Yahya efendi on the grounds that he stole certain thread from a secure place, and that its value reached the nisab. The plaintiff proved his claim that his hand was cut off by Abdi with the testimony of two male witnesses whose legal integrity was established by the testimony of several men. Afterwards, the qadi demanded evidence from the 47 The term "legal delay" corresponds to three days. Al-Marghinani, supra note 4, at vol. 3, 159. 48 Çelebi was used for the Sultan"s sons until 15 th century. Since then, it was designated to the literate people as a title of respect. Sertoğlu, supra note 46 at 65; Bayerle, supra note 39 at 30.
However, according to Zilfi, it "probably denotes association with a trade." Zilfi, supra note 44 at 280, 294. defendant who asked for a delay to bring evidence, where the record ends but not the case. We do not know how the case ended.
To speculate as to how the case developed, it seems that the defendant lost a certain quantity of thread and found it in the hands of a certain dhimmi Sanor. Once he identified the man who gave it to Sanor, he took the case to the court. As we understand from the statement of the plaintiff Ahmed, the defendant Abdi won the case despite Ahmed"s claim that it was his own property since he had bought it. Upon winning the case, he amputated Ahmed"s hand. This raises the question of whether the amputation was a legal one. Did the court issue a sariqa punishment and order the defendant who was a Subaşı, an executioner of the punishments, to carry out the amputation or did Abdi cut off his hand without a legal authorisation?
The defendant"s denial of the amputation by himself suggests that it was an illegal one. This in turn shows that in Abdi"s case, the qadi ordered the restitution of the property but did not condemn Ahmed to amputation of hand. This reminds us the statement of Heyd that "since the very first centuries of Islam, therefore, criminal justice remained largely outside the jurisdiction of the qadis. A wide range of crimes and misdemeanors was examined and punished by the head of the police [Subaşı] ." 50 It is also possible that the Subaşı carried out the judgment of the court by chopping the hand of the plaintiff but denied it in the court since he did not have the legal document at hand and he was far away from ġebinkarahisar, (approximately 1000 km away from Istanbul) where he served as Subaşı. His demand for a delay suggests that the amputation was a legal one and he had such a document. He might have travelled to ġebinkarahisar in order to have an entry issued from the original register. Gerber"s study of the Bursa sicils indicates that the Subaşı acted as a prosecutor in some criminal cases 51 but that he did not punish the offenders himself. This was also the requirement of the kanunname (code) 52 of Sultan Süleyman (1520-1566):
50 Heyd, supra note 41, at 1. The case was seen in Rumeli Military Court, a high court. On the question of why he did not take the case to a qadi in ġebinkarahisar, there are two possibilities: first, since this was a high court, he expected the case to be revived, quashing the earlier one; second, since the defendant was in Istanbul, it was easy for him to have him summoned to the court. Reviving a case after one and half years suggests that the plaintiff was trying to get compensation, and derive monetary benefit from the defendant. This is because if he were to establish his case and did not want retaliation, he is entitled to half of a diya, a certain amount of money.
54
We learn from the document that the witnesses were guests in Istanbul. It is highly likely that they were brought to Istanbul by the plaintiff and it was him who met their expenses during their stay in Istanbul. Their presence in the court also indicates that the punishment was carried out in front of the people, that is to say the execution was open to the public, as we see it in twenty-first century Iran. 55 An interesting point made by the document is that a Subaşı was working in Istanbul as a vendor. He might have resigned or might have been dismissed from the police force. "Theft is his perpetual habit. Previously, on one occasion he was confined to cell in prison due to the suspicion of theft. He stole goods from the house of Ali, Kethüda 58 of the door, who is present in the session of the court and afterwards he made reconciliation with the aforesaid Ali for the goods he stole. This time, as explained in the Kaime, he did not obey and [attacked] Ali, a nefer (staff, soldier) of the dungeon, with the instrument of war during the seizure."
It is known that ta"zir of such persons is among the matters which are subject to the Exalted decision, the buyruldu. 59 The command is in the hands of his Excellency who he has the right of command.
24 Rabi" al-Awwal 1180 (30 August 1766) This is a case for which a Firman was issued; that is to say the case was heard in an Istanbul court upon the request of the executive authorities. The culprit was presented to the court as a perpetual thief. Several military and civil men testified in the court that a Jew named Yoda was a thief and he did not want to give up this habit. In order to substantiate their claim, they also brought a victim of theft named Ali, with whom the thief had made a compromise, thereby ending the case.
Since theft was his habit, and the suspect was professional and harmful to the society, the qadi demanded ta"zir, perhaps intending capital punishment. 60 58 Jennings states that "it is not clear whether the kethüda was an independent officer…or whether he just acted in place of an absent sancak begi… [or] whether the office was permanent or temporary." Jennings, supra note 49 at 168. 59 Written commands of high administrative officials such as Grand Vezir, Defterdar (the director of finances), or Beylerbeyi. Such documents were authenticated by a "pençe" (the stylised signature of the issuer). Sertoğlu, supra note 46 at 53; Bayerle, supra note 39, at 25, 34, and 124. Although Ottoman criminal code required banishment for perpetual thieves, 61 it seems to me that the qadi did not demand it as the culprit was already under arrest and was in prison. The statement "it is known that ta"zir of such persons is among the matters which are subject to the Exalted decision, the buyruldu" suggests that the qadi demanded severe punishment which needed the approval of the political authority. This is in line with the statement of Heyd, "one reason why in many cases the qadis did not sentence the accused to a specific penalty is that the result of their investigation was to be submitted to the Sultan. The buyruldu registers contain a large number of such decisions in criminal matters."
62
The thief"s compromise with his victim indicates that he was a professional thief and was aware of the law. Since he knew that if was taken to the court as a thief and the victim demanded hadd punishment, he could lose his hand, so he made a sulh with the victim, preventing him from taking the case to the judicial authorities. The presentation of the case suggests that the authorities did not have enough evidence to have him condemned to sariqa punishment. Since they had reasonable doubt without conclusive evidence, they brought the case to the court. It is also interesting to see that several civilians accompanied the military people and that a Firman was issued for the case being seen in a court of law. The latter indicates that the suspect was a real problem to the society.
The last part of the plaintiff"s statement, that he attacked Ali with the instrument of war during the seizure, is not very clear. We do not know where he was seized. However, the title of Ali as staff of the dungeon suggests that the attack took place in the prison. If this is the case, the question of how he was able to reach the instruments of war rises. Did he have an outside accomplice who smuggled it into the prison or was it a weapon/sword of Ali who lost it to him during the fight/seizure? Whatever the case might have been, he was a trouble not only to the society but also to the military officials. This is why they wanted to get rid of him and remove him from the society forever.
CONCLUSION
The primary aim of this article has been to find out whether the hadd punishments were applied. An examination of the registers has confirmed that despite its rarity the hadd penalties were actually applied. Jurists made an effort in all judicial discussions to mitigate the harshness of hadd punishments if it all possible. Unless the victim of a theft filed a complaint in a court of law demanding the sariqa punishment in particular, the hadd was not available. Although it was very rare, as we have seen, some demanded corporal punishment -amputation of the hand of the thief.
It has been underlined that there were irregularities in the application of hadd punishment. We have noted that a subaşı (police officer) was summoned to a military court to face the allegation that he amputated the hand of a man illegally. This vindicates the point that the police were involved in crimes and that the victims did not hesitate to pursue them.
It has also been noted that there were troublemakers. Those whose habit was theft were dealt severe punishment (ta"zir). He was probably condemned to capital punishment in order to be removed from society forever.
It must be underlined that these are the cases that made their way to the courts. We know almost nothing about the cases which are not reported. For this reason, it is impossible to estimate the number of theft incidences. We also do not know what transpired prior to or after a particular court session. We also do not know the impacts of the crimes on society. Neither do we know the psychology of the criminal after the execution of the punishment nor the reasons behind the crimes.
